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RECENT DECISIONS. 

Harry Davenport, Editor-in-Gharge. 
H. Bartow Farr, Associate Editor. 

Appeal and Error — Motions by Both Parties for Directed Ver- 
dict. — At the close of the testimony, which was conflicting, both parties 
moved for a directed verdict, without requesting other instructions. 
Held, one judge dissenting, such requests amounted to a waiver of 
a jury trial. Lawton v. Carpenter et al. (0. 0. A., 4th Cir. 1912) 195 
Fed. 362. 

A motion to direct made by one of the parties is in effect a con- 
tention that the material facts are undisputed, and are sufficient in 
law to justify his recovery. 2 Thompson, Trials (2nd ed.) § 2267. 
Where both parties request a directed verdict, and do nothing more, 
they therefore affirm and agree that there are no material disputed 
questions of fact to be determined by the jury. See Empire Cattle Go. 
v. Railroad (1907) 210 U. S. 1. Thus if they do not affirmatively 
request before the directed verdict is rendered that the case be given 
to the jury, they are concluded by the court's finding. Minnahan v. 
Railway (1905) 138 Fed. 37; Koehler v. Adler (1879) 78 N. T. 287. 
Although if the court does direct a verdict supported by substantial 
evidence its correctness cannot be questioned, Kirtz v. Reck (1889) 
113 N. Y. 222; contra, Thompson v. Brennan (1899) 104 Wis. 564, 
since the parties are estopped by their conduct to declare on appeal 
that the facts should have been submitted to the jury, Ormes v. Dauchy 
(1880) 82 N. T. 443, a motion to direct should not be granted unless 
the parties clearly, though impliedly, consent to submit the facts to 
the court. Poppitz v. German Ins. Co. (1901) 85 Minn. 118. Thus, 
where there are any additional circumstances tending to negative such 
consent, Wolf v. Sign Pnnting Co. (1908) 233 HI. 501, such as the 
existence of material disputed facts, German Sav. Bank v. Bates Imp. 
Co. (1900) 111 la. 432, the court ought not to direct a verdict unless 
all the evidence introduced favoring one party, if true, is insufficient 
as a matter of law to establish his case. Thompson v. Brennan supra; 
Empire Cattle Co. v. Railroad supra. 

Bankruptcy— Partnership — Administration op Partner's Property. — 
A partnership committed an act of bankruptcy, both members partici- 
pating. One partner, since he was chiefly engaged in farming, was 
exempt from adjudication as an involuntary bankrupt. Held, the other 
partner and the firm could be adjudged bankrupts, while the non- 
adjudicated partner must surrender his individual assets for adminis- 
tration with those of the firm. In re R. F. Duke & Son (D. C, N. D. 
Ga. 1912) 199 Fed. 199. See Notes, p. 143. 

Bankruptcy — Rescission by Defrauded Vendor — Rights Against 
Trustee. — A defrauded vendor of chattels sought to reclaim the prop- 
erty from the vendee's trustee in bankruptcy. Held, he could not re- 
cover. In re Whatley Bros. (D. C, N. D. Ga. 1912) 199 Fed. 326. 

The amendment of 19i0 to § 47-a# of the Bankruptcy Act, by in- 
vesting the trustee with not simply the title of the bankrupt, which he 
formerly had, York Mfg. Co. v. Cassell (1906) 201 U. S. 344; Thomp- 
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son v. Fairbanks (1905) 196 TJ. S. 516, but with the rights of a judg- 
ment or attaching creditor, In re Waite-Robhins (1911) 27 Am. Bankr. 
541; In re Franklin Lumber Go. (1911) 26 Am. Bankr. 37, gives him 
the benefits of the various state recording acts, see Collier, Bankruptcy 
(9th ed.) 661; In re Calhoun Supply Go. (1911) 189 Fed. 537, and 
thereby enables him to avoid, on behalf of the creditors, In re Ham- 
mond (1911) 26 Am. Bankr. 336, all unrecorded liens valid by the 
state law against the bankrupt but not against judgment or attaching 
creditors. In re Williamsburg Knitting Mill (1911) 190 Fed. 871; In 
re Farmers' Supply Go. (1912) 196 Fed. 990; In re Kreuger (1912) 27 
Am. Bankr. 623; contra, In re Flatland (1912) 196 Fed. 310; see In re 
Lausman (1910) 183 Fed. 647. To bring the trustee within the 
recording acts was, indeed, the chief purpose of the amendment. See 
In re Bazemore (1911) 189 Fed. 236. As against a defrauded vendor, 
however, only bona fide purchasers prevail, see Kingsbury v. Smith 
(1842) 13 N. H. 109; see Mashburn v. Dannenberg (1903) 117 Ga. 
567; Code of Georgia (1911) § 4120, and neither judgment nor attach- 
ing creditors come within this class. Oswego Starch Go. v. Lendrum 
(1881) 57 la. 573; Phillips v. Roquemore (1895) 96 Ga. 719. It there- 
fore seems, contrary to the principal case, that §47-a# would not 
render the trustee's claim paramount to that of the defrauded vendor. 
This result has lately been reached in the District Court for Colorado. 
In re Appel (1912) 198 Fed. 322. 

Carriers — Connecting Carrier — Liability on Special Contract. — An 
express company received a body for delivery to an extra-terminal 
destination, under the consignor's special v contract to pay the entire 
charges. Through the initial carrier's mistake a payment of its rates 
was exacted from the connecting carrier, who refused to deliver to the 
consignee until charges for the entire distance were paid. Held, the 
consignee could recover damages from the connecting carrier for the 
delay. Alcorn v. Adams Express Go. (Ky. 1912) 146 S. W. 747. 

Under the general American doctrine, a shipment to an extra- 
terminal destination may give rise to a contract between the consignor 
and each succeeding carrier, or to a through contract with the initial 
carrier, according to the intention. See Perkins v. Railroad Go. (1859) 
47 Me. 573. In the former case the majority of jurisdictions hold 
that, in the absence of proof of prior association, see Shewalter v. Mo. 
Pac. Ry. Go. (1900) 84 Mo. App. 589, the initial carrier is the agent 
of the consignor in contracts with succeeding carriers. Price v. D. 
& R. G. Ry. Go. (1888) 12 Colo. 402. In the latter case a suit in 
contract by the consignor is sometimes allowed against the connecting 
carrier; Halliday v. St. L., K. O. & N. Ry. Go. (1881) 74 Mo. 159; 
but see Johnson v. East Tenn. Ry. Go. (1892) 90 Ga. 810; and this 
also is to be justified upon the theory of the initial carrier's agency 
for the consignor. Sanderson v. Lamberton (Pa. 1813) 6 Binn. 129. 
To hold the connecting carrier as principal is open to the objec- 
tion that if the agency is sought to be founded upon an assumed 
prior authority, see B. & O. S. W. R. R. Go. v. Glift (1911) 142 Ky. 
573, the assumption would often be contrary to fact; while if sought 
to be justified upon the theory of ratification, see P. G. C. & St. L. 
Ry. Go. v. Viers (1902) 113 Ky. 526, the justification would not apply 
when the connecting carrier is not specified in the original contract. 
Keighley v. Burant L. R. [1901] A. C. 240. The soundness of the con- 
clusion in the principal case therefore seems doubtful. See Wells v. 
Thomas (1858) 27 Mo. 17. 
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Conflict of Laws — Comity — Enforcement of Foreign Workmen's 
Compensation Law. — The plaintiff's intestate was employed by the 
defendant in New Jersey and was fatally injured by reason of the 
negligence of his fellow servants. Held, the plaintiff could recover 
under the Workmen's Compensation Law of New Jersey. Pensabene 
v. F. & J. Auditore Co. (1912) 48 N. Y. L. J. No. 67. 

The existence of a substantially similar statute in the jurisdic- 
tion is indeed decisive that a foreign statute is not against the public 
policy of the forum, Stewart v. Bait. & 0. B. B. Co. (1897) 168 U. S. 
445; Burns v. Grand Bapids By. Go. (1887) 113 Lad. 169, but it is 
not, by the prevailing modern view, an indispensable condition of 
jurisdiction. Chicago & E. I. By. Oo. v. Bouse (1899) 178 111. 132; 
Herrick v. Minneapolis By. Oo. (1883) 31 Minn. 11; Morrisette v. 
Canadian Pacific By. Oo. (1903) 76 Vt. 367. Nevertheless, in some 
States, the non-existence of a similar statute will, it seems, still defeat 
the action. Mexican Nat. B. B. Oo. v. Jackson (1896) 89 Tex. 107; 
Anderson v. M. & St. P. By. Co. (1875) 37 Wis. 321; but see Bain v. 
Northern Pacific By. Oo. (1904) 120 Wis. 412. The foreign statute 
sought to be enforced in the principal case, however, not only lacked 
a counterpart in the jurisdiction, but was similar to the act declared 
unconstitutional in Ives v. South Buffalo By. Co. (1911) 201 N. T. 
271. Even had the two statutes been precisely alike, it might be 
argued that the local legislature, in passing the law, had sufficiently 
declared it to be in harmony with the public policy of the State to 
justify the enforcement here of a like foreign law though the local 
statute proved to be unconstitutional. But, as the principal case points 
out, the New Jersey law, by its elective feature, avoids the constitu- 
tional objection that was fatal in the Ives case, and can properly be 
enforced in New York. Albanese v. Stewart (1912) 48 N. Y. L. J. 
1256; Schweitzer v. Hamburg- American Line (1912) 48 N. Y. L. 
J. No. 57. 

Conflict of Laws — Domicile — Execution of Power by Will. — The 
deceased, domiciled in Italy at her death, was donee of a power of 
appointment over personalty, vested in her under the will of a resident 
of New York. She executed a will which was a valid exercise of the 
power under the laws of New York but not under those of Italy. 
Held, the power was properly exercised. In re N. Y. Life Ins. & Trust 
Co. (1913) 48 N. Y. L. J. No. 87. 

When there is a power of appointment to be executed by will, it 
seems clear that in order to exercise it the donee must leave a will 
valid under the law of his domicile. Minor, Conflict of Laws, § 150; 
9 Columbia Law Review 190. The English courts, however, have 
recognized as wills instruments which conformed to the law of the 
donor's domicile. In re Huber L. K. [1896] P. Div. 209; Murphy v. 
Deichler L. R. [1909] A. O. 446. This confusion probably arises 
from the fact that by statute a general devise of personal property 
usually serves also as an execution of any power which the testator 
may possess. N. Y. Pers. Prop. Law, § 18. This, however, is only 
an exercise of the donee's authority to act for the donor, see Osgood 
v. Bliss (1885) 141 Mass. 474, the property transferred under the power 
passing to the appointee not from the donee but from the donor under 
the instrument creating the power. In re Harbeck (1900) 161 N. Y. 
211. In such a case, the lex domicilii, which governs the disposition 
of personal property, should, it seems, be that of the creator of the 
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power. Sewall v. Wilmer (1882) 132 Mass. 131. In determining 
■whether or not a valid -will operates as an execution of the power 
this rule has been generally applied both in England, In re Price 
L. B. [1900] 1 Oh. 442, and in this country. Cotting v. DeSartiges 
(1892) 17 E. I. 668; Prince de Beam v. Winans (1909) 111 Md. 434; 
Bingham's Appeal (1870) 64 Pa. 345. Since the form of the will in 
the principal case complied with the requirements of the laws of 
Italy, the court very properly applied the law of New York in constru- 
ing the will's effect upon the power. 

Conflict op Laws — Domicile op Lunatic. — The decedent, a native 
of Canada, established his domicile in New York. After expressing 
his intention to return to his birthplace, he became insane and a com- 
mittee appointed for him in New York took him back to Canada where 
he died. Held, his domicile for purposes of succession was in Canada. 
In re Bobitaille (1912) 138 N. Y. Supp. 391. 

To change his domicile one must not only have an intention to 
abandon the old domicile, Moorhouse v. Lord (1863) 10 H. L. 272; 
Dupuy v. Wurtz (1873) 53 N. Y. 556, but must also effect a voluntary 
removal to the new. Earral v. Harral (1884) 39 N. J. Eq. 279; Pitts- 
field v. Detroit (1866) 53 Me. 442. The latter element is lacking in the 
principal ease and ordinarily the general rule would apply that a 
person retains the domicile he possessed at the time he became insane, 
if by reason of his mental incapacity he is unable to exercise his will 
and has not the power voluntarily to remove to a new one. Hepburn 
v. Skirving (1861) 9 Weekly E. 764; Freeport v. Supervisors (1866) 

41 HL 495; cf. Talbot v. Chamberlain (1889) 149 Mass. 57. Belying 
on the fact that a committee of an incompetent has custody over bis 
person and may determine the locality of his residence, Holyohe v. 
Hashins (Mass. 1827) 5 Pick. 20; see Dicey, Confl. of Laws (2nd ed.) 
149, some courts have held that his domicile also may be fixed by his 
committee, when the change is made within the limits of the State 
in which the committee is appointed. Anderson v. Anderson (1869) 

42 Vt. 350; Hill v. Horton (N. Y. 1886) 4 Dem. 88; cf. Lamar v. 
Micou (1884) 112 U. S. 452. Even where the rights of succession 
are affected, there is a tendency on the part of the courts to interfere 
only when the change is not made in good faith and for the best 
interests of the incompetent. . State ex rel. Raymond v. Lawrence 
(1902) 86 Minn. 310; Wood v. Wood (N. Y. 1836) 5 Paige 596; 
Wheeler v. Hollis (1857) 19 Tex. 522. Moreover, it is always within 
the power of the court to authorize the establishment of a foreign 
domicile for an incompetent, see State ex rel. Raymond v. Lawrence 
supra, and there is no reason why it should not have the power to ratify 
the unauthorized acts of a committee as well. 

Constitutional Law — Eight op Householder to Keep and Bear 
Arms. — The accused was arrested for keeping a pistol in his room 
under an act making a misdemeanor the possession of concealable 
fire arms without a permit. Held, such possession was an offense 
within the statute which, so construed, was constitutional People 
ex rel. Darling v. Warden of City Prison (1913) 48 N. Y. L. J. No. 82. 
It would seem that a construction prohibiting a householder's 
possession without a permit of a pistol even for purposes of self 
defense, should be avoided where possible, as tending to encourage 
rather than prevent the commission of crime. Such a construction, 
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certainly, shows the present narrow compass of the right to keep and 
bear arms. While the guaranty of the Federal Constitution is not 
binding on the States, United States v. Gruihshanh (1875) 92 TJ. S. 
542, the Bill of Eights of New York contains a similar provision. 
Consolidated Laws (1909) Ch. 14, Art. 2, § 4. This right was originally 
extended for the purpose of securing a well-regulated militia as op- 
posed to a standing army, State v. Buzzard (1842) 4 Ark. 18; An- 
drews v. State (Tenn. 1871) 3 Heisk. 165, and accordingly it is 
recognized only as a civil right, and not as a personal right of self 
defense. State v. Shelby (1886) 90 Mo. 302; State v. Reid (1840) 
1 Ala. 612; contra, Bliss v. Oomm. (By. 1822) 2 Litt. 90. The 
possession of arms for purposes of self defense may, therefore, within 
this provision, be absolutely prohibited unless the weapons also are to 
be classified as arms, State v. Reid supra; see 12 Columbia Law 
Review 75, interpreted in the light of military nomenclature. State 
v. Workman (1891) 35 W. Va. 367. This is a question of fact vary- 
ing with the advance of military equipment, and the decision that the 
weapons in question are not arms in this sense seems correct. The 
constitutionality of the statute under the due process clause is open 
to doubt, see 27 Bench & Bar 70, if it must depend on its reason- 
ableness for justification under the police power. 

Contracts — Accord and Satisfaction. — The defendant admitted the 
validity of the plaintiff's demand for rent, but claimed a set-off. He 
therefore sent as full satisfaction a sum less than the amount demanded 
by the plaintiff. The latter accepted this sum and sued for the residue. 
Held, he could not recover. Brewster v. Silverstein (N. Y. 1912) 137 
N. Y. Supp. 912. See Notes, p. 156. 

Contracts — Accord and Satisfaction — Settlement of Disputed 
Debt. — The defendant remitted a check "in settlement", but made 
out for a sum less than the disputed demand of the plaintiff. The 
latter cashed the check but at once replied that it accepted the sum 
only on account. Held, there was an accord and satisfaction. Part- 
ridge Lumber Go. v. Phelps-Bttrruss Lumber & Goal Go. (Neb. 1912) 
136 N. W. 65. 

A contract of accord and satisfaction of a disputed or unliquidated 
debt is created by a part payment which is accepted in full settlement. 
13 Columbia Law Beview 156. But it seems clear that mere acceptance 
of the money will cancel the obligation only if the tender is made 
clearly on that condition. Preston v. Grant (1861) 34 Vt. 201; Be Ealb 
I. W. v. G. E. White & Go. (1894) 59 HI. App. 171; but see Ins. Go. 
v. Ganan (1900) 195 Pa. 589. When the condition is clear, it is con- 
sidered, in a few jurisdictions, a question for the jury whether it was 
in fact accepted on the condition. Day v. McLea (1889) L. K. 22 
Q. B. D. 610; Robinson v. R. R. Co. (1891) 84 Mich. 658; see 
Canadian Fish Go. v. McShane (1908) 80 Neb. 551. It has also been 
considered that keeping the money estops the creditor to claim the 
residue, Perkins v. Headley (1892) 49 Mo. App. 556, though it seems 
that the debtor does not change his position in reliance upon the 
representation contained in the acceptance. The result arrived at in 
the principal case, however, is reached in most jurisdictions on the 
logical principle that, since an offer can be accepted' only in the 
terms in which it is made, Langdell, Contracts (2nd ed.) § 17, the 
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acceptance of the money is conclusive of complete satisfaction, and 
any expression of denial is disregarded as inconsistent with the act 
of acceptance. Fuller v. Kemp (1893) 138 K T. 231; Potter v. Doug- 
lass (1877) 44 Conn. 541; Ostrander v. Scott (1896) 161 HI. 339; Keck 
v. Fire Ins. Co. (1893) 89 la. 200. 

Contracts — Anticipatory Breach — Jurisdiction. — Before the date for 
performance, which was to take place in Argentina, the defendant 
cabled from New York to the plaintiff in Buenos Ayres, absolutely 
repudiating the contract. Held, the breach occurred in New York. 
Wester v. Casein Co. of America (1912) 206 N. Y. 506. 

Cases of anticipatory breach constitute an exception to the gen- 
eral rule that a contract can be broken only at the place where it is to 
be performed, for it is the expression by one of the parties to the other, 
unequivocally evidencing an intention of being no longer bound, which 
forms the basis of the cause of action. Although the weight of au- 
thority is to the contrary, Hamilton v. Barr (1886) 18 Ir. L. R. 297; 
Mathews v. Alexander (1873) Ir. R. 7 C. L. 575 ; see Cherry v. Thomp- 
son (1872) L. R. 7 Q. B. 573, it seems unreasonable to contend that 
there can be any expression or notice to the other party by the mere 
mailing of a letter. C. P. I. Co. v. Aetna Ins. Co. (1891) 127 N. Y. 
608. Moreover, communication of the intention to repudiate seerns 
the more essential, since the other party upon such notice has an 
election to consider the contract broken and sue at once, Frost v. Knight 
(1872) L. R. 7 Ex. Ill; Holloway v. Griffith (1871) 32 la. 409, or 
to waive this breach by waiting until the time for performance. 6a 
Nun v. Palmer (1911) 202 N. Y. 483; Heery v. Reed (1909) 80 Kan. 
380; see Kadish v. Young (1883) 108 111. 170. The court, however, 
regarded their decision as naturally following the rule of Adams v. 
Lindsell (1818) 1 B. & Aid. 681, that an offer by mail becomes a 
binding promise when the acceptance is posted. In Vassar v. Camp 
(1854) 11 N. Y. 441 this doctrine is based upon the theory that by the 
manner of making the offer the offeror indicates the mode of accept- 
ance. It would be difficult to contend that similar directions are given 
for breaking 'the contract. But since the doctrine originating in 
Adams v. Lindsell supra cannot be justified upon any sound principle, 
Langdell, Contracts, § 33, it is difficult to define its scope, and the 
decision in the principal case seems a natural extension of that rule. 

Contracts — Consideration — Promise to Perform Contractual Obli- 
gation. — After the plaintiff had incurred great expense under a con- 
struction contract, the defendant gave notice that it would not pay 
the agreed prices. The plaintiff then accepted a less favorable pro- 
posal by the defendant covering the same subject matter, insisting 
throughout that the new contract was not by way of substitution but 
merely in mitigation of damages. Held, he could not recover for the 
breach of the first contract. McOabe Construction Co. v. Utah Con- 
struction Co. (J). C, D. Ore. 1912) 199 Fed. 976. 

The court apparently rests its decision upon the proposition that a 
second contract between the same parties covering the same subject 
matter necessarily supersedes the first contract. See International 
Coat Co. v. Lamont (189i) 155 U.S. 303. The fallacy in this argu- 
ment rests in assuming that there is a second contract. Such an as- 
sumption can be true only where a rescission of the first contract 
may be reasonably implied from the circumstances, or where the act 
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of making a new agreement is regarded as conclusive evidence of a 
rescission. See Rogers v. Rogers (1885) 139 Mass. 440; Rollins v. 
Marsh (1880) 128 Mass. 116. For unless a rescission is found the 
promise of either party to perform his existing legal obligation cannot 
constitute a consideration for the other's undertaking, and hence the* 
second agreement is a nullity. Ayers v. Railroad (1879) 52 la. 478; 
Stilk v. Myrick (1809) 2 Campb. 317. The doctrine which forces the 
implication of an intention to rescind from the recital of a new agree- 
ment is repudiated generally throughout the United States. See 
King v. Duluth, M. & N. Ry. Go. (1895) 61 Minn. 482; Vanderbilt 
v. Schreyer (1883) 91 N. T. 392. It is submitted, therefore, that the 
plaintiff should have been allowed to recover upon the original agree- 
ment. See Lawrence v. Porter (1894) 63 Fed. 62; Endriss v. Belle Isle 
Ice Go. (1882) 49 Mich. 279. 

Corporations — Common Directors — Effect on Inter-Corporate Con- 
tracts. — The president and principal owner of the plaintiff company 
entered into a contract with the defendant, in which he was a dummy 
director and chairman of the executive committee, presiding when 
the contract was approved, though not voting. Held, the contract 
was voidable. Globe Woolen Go. v. Utica Gas & Electric Go. (1912) 
136 N. Y. Supp. 24. 

In many eases the mere presence of common directors regardless 
of their number permits the avoidance of intercorporate contracts 
even though fairly entered into, on the ground that a director is, in 
reality, contracting with himself as fiduciary. Pearson v. Goncord 
R. R. Go. (1883) 62 N. H. 537; O'Connor v. Goosa Furnace Go. (1891) 
95 Ala. 614; see People ex rel. Plugger v. Township Board (1863) 11 
Mich. 222; cf. Pomeroy, Eq. Jur. (3rd ed.) § 957. This argument might 
prevail when a majority of the directorate of one corporation are rep- 
resented in the other, but when a minority only are adversely in- 
volved, their influence is not controlling and the contract should be 
supported if fair. Booth v. Robinson et al. (1881) 55 Md. 419; see 
U. 8. Rolling Stoch Go. v. Railway Go. (1878) 34 Oh. St. 450. But, 
it is submitted, convenience requires that corporate operations should 
not be unduly restricted; the presence of common directors should 
only subject all intercorporate contracts to close scrutiny, Gity Nat. 
Bank v. Merchants' Nat. Bank (Tex. 1907) 105 S. W. 338; Robotham 
v. Prudential Ins. Go. (1903) 64 N. J. Eq. 673, whether a minority, 
a majority, or even all the directors of one corporation are represented 
in the other. Evansville etc. Go. v. Bank of Commerce (1895) 144 
Ind. 34; San Diego R. R. Go. v. Pacific Beach Go. (1896) 112 Cal. 53; 
Alexander v. Williams (1883) 14 Mo. App. 13. In the principal case, 
unfairness was apparently found in the fact that the common director 
presided over the meeting of the executive committee which approved 
the contract. See Ashley v. Kinnan (1888) 2 N. T. Supp. 574. 

Corporations — Dissolution — Liability of New Company for Tort 
Committed During Period of Dissolution. — A corporation failed to 
pay a franchise tax under a statute providing for dissolution in such 
event. The stockholders proceeded with the business until notice of 
dissolution, when they organized a new corporation, which assumed 
the liabilities of the old company and those accruing during the in- 
terval. A servant was injured while the stockholders were in control. 
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Held, he could recover against the stockholders and the new corpo- 
ration jointly. Jones v. Francis et al. (Wash. 1912) 12? Pac. 307. 

Whether the statute in the principal case looked to an immediate 
destruction of the corporation without the necessity of affirmative pro- 
ceedings by the state would, it seems, not govern the result, for in that 
event the stockholders, in continuing the business, would be liable as 
partners. See Abbott v. Omaha Smelting Co. (1876) 4 Neb. 416. The 
case then falls within the rule that when a new corporation takes 
over the assets of either a corporation, Grenell v. Detroit Gas Go. 
(1897) 112 Mich. 70, or a partnership, Campbell v. Bank (1896) 49 
Neb. 143, and assumes the liabilities, recovery can be had directly 
against it. This is sometimes based upon the theory that the assets 
are taken as a trust fund, Surd v. Laundry Co. (1901) 167 N. Y. 89, 
but this would not explain the ease of a contingent claim for damages, 
where the rule is nevertheless applied. See Grenell v. Detroit Gas Co. 
supra. Nor is a second reason, that the new company is the same 
corporation, see State v. B. & L. B. B. Co. (1893) 77 Md. 489, satis- 
factory, for it is contrary to fact, particularly when the new corpora- 
tion succeeds a partnership. See Campbell v. Bank supra. The prin- 
ciple, it seems, is to be founded upon the theory that the claimant re- 
covers as the beneficiary of a contract, whereby circuity of action is 
avoided. See Langhome v. Bailway Co. (1895) 91 Va. 369. But it 
would seem to follow, inasmuch as the right of action against the 
partners was in tort, and that against the corporation in contract, 
that in the absence of statute the defendants, though both liable, were 
improperly joined. Langhome v. Bailway Co. supra. 

Corporations— Minority Stockholder's Eight to Enjoin Breach of 
Sherman Act. — A minority stockholder of an interstate carrier sought 
to restrain the sale, by other stockholders, of the controlling interest 
in his company to a competing carrier, in violation of the Sherman 
Anti-Trust Act. Held, the injunction should be granted. Delavan 
et al. v. New York, New Haven & Hartford Bailroad Co. et al. (1912) 
137 N. T. Supp. 207. See Notes, p. 154. 

Corporations — Eight of Corporation to Purchase Its Own Stock. — 
The plaintiff sought specific performance of a contract under which 
he had purchased stock in the defendant corporation and by which 
the latter had agreed to repurchase the same at the plaintiffs option. 
Held, specific performance would not be decreed, since a corporation 
has no power to contract to purchase its own shares. Wilson v. 
Torchon Lace & Mercantile Co. (Mo. 1912) 149 S. W. 1156. See 
Notes, p. 148. 

Corporations — Stock Issue — Preferred Stockholder's Eight to Pre- 
emption. — A corporation issued new common stock, representing sur* 
plus profits, and gave common stockholders alone a pre-emptive right 
to subscribe at par. The plaintiff, a preferred stockholder, whose share 
in profits was limited to cumulative dividends, sought to subscribe to 
the new stock in order to preserve his balance of voting power. Held, 
the plaintiff had no pre-emptive right to the common stock, though 
he might compel the company to issue him enough new preferred 
stock to maintain his share in the control. Bussell v. American Gas 
& Electric Co. (1912) 136 N. T. Supp. 602. See Notes, p. 146. 
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Equity — Covenants — Agreement to Pay Profits. — The assignor of 
the plaintiff conveyed mines to the defendant's grantor, who agreed 
to pay at stated periods a percentage of the net profits arising from 
the operation of the mines, until such payments equalled the amount 
of the purchase price. Held, the agreement was binding upon the de- 
fendant, who took with notice. Hinchman v. Consolidated Arizona 
Smelting Go. (D. C, D. Me. 1912) 198 Fed. 907. 

A covenant to pay a share of the profits arising from the use of 
land is similar to a covenant to pay rent, in that the subject matter 
in either case issues out of the land; but the relations between the 
parties is not that of landlord and tenant, and hence there is lacking 
the privity of estate necessary to a covenant running with the land at 
law. See 2 Columbia Law Review 555. Nor is the principle of Tulk 
v. Moxhay (1848) 2 Phil. 774, that one coming to the land with notice 
of a covenant restricting its use will be prohibited from doing any- 
thing in breach of that covenant, Maitland, Equity, 165, strictly ap- 
plicable, for an agreement to share profits does not restrict the use 
of the property. The obligation of the covenantor, under the agree- 
ment, gives rise to no liability until he has received money represent- 
ing net profits; but his promise to share such profits when realized 
places him in the position of a fiduciary. See Pratt v. Tuttle (1884) 
136 Mass. 233; Wilson v. Kennedy (1907) 63 W. Va. 1. The relation 
of the parties, therefore, is more properly that of trustee and cestui 
que trust, and upon principles of trusts the defendant in the principal 
case, who came to the land and received the profits with notice of 
the plaintiff's rights, was clearly liable to account. The decision, 
therefore, might better have been put upon that ground than upon 
the principle of restrictive covenants, although both classes of cases 
proceed directly from the fundamental proposition of equity, that 
one who acquires legal rights shall use them conscientiously. See 

12 Columbia Law Review 756. 

Equity — Creditors' Suit — Counsel Fees. — In a creditors' suit a sum 
in excess of the debt was realized. Held, one judge dissenting, the com- 
plainants were not entitled to an allowance for counsel fees from the 
surplus. Huff et al. v. Bidtoell et al. (C. C. A., 5th Cir. 1912) 195 
Ped. 430. 

The customary allowance of counsel fees from a fund produced in 
court at the instance of one for the benefit of those similarly situated, 
as by a creditors' suit, is not a deviation from the fundamental proposi- 
tion, that, except in the extraordinary instance of an unfounded claim 
unreasonably or maliciously advanced, see Newell v. Sanford (1862) 

13 la. 463; Williams v. MacDougall (1870) 39 Cal. 80, attorneys' fees 
cannot be taxed against the adverse party. Bychman v. Parkins (H. T. 
1836) 5 Paige 543; Otoe County v. Brown (1884) 16 Neb. 394; B. & 
O. B. B. Co. v. Brown (1894) 79 Md. 442; Strong v. Taylor (1886) 
82 Ala. 213. For the complainant, in bringing suit and incurring 
expense, is deemed to act as the agent of the other creditors, and the 
court, in allowing counsel fees from the fund in court, is merely 
adopting the simplest method of distributing the burden among those 
who receive the benefit. Trustees v. Greenough (1881) 105 IT. S. 527; 
Whitsett v. City etc. Ass'n (Tenn. 1877) 3 Cooper 526. When, how- 
ever, the amount of the fund rises above the total necessary to dis- 
charge the debts an allowance to counsel from the general fund would 
result not in paying attorneys' fees from the dividends of the creditors, 
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but in taxing them against the surplus that would otherwise go to 
the debtor. Bradshaw v. Bank (1905) 76 Ark. 501; Salmina v. Juri 
(1892) 96 Oal. 418; Citizens' Nat. Bank v. Manoni (1882) 76 Va. 802; 
Boiler v. Paul (1906) 106 Va. 214. Although the debtor may have 
been incidentally benefited by the production of the fund in court, 
this service, as to him, is voluntary. Lamar v. Hall (1904) 129 Fed. 
79; Farmers' Loan & Trust Go. v. Green (1897) 79 Fed. 222. 

Evidence — Recent Fabrication — Consonant Statement. — In an action 
for personal injuries the plaintiff's testimony was attacked by evidence 
that he had recently fabricated his claim. In rebuttal proof was 
offered of 'declarations made by him shortly after the accident, con- 
sistent with his testimony. Held, proof of the declarations was rightly 
received. Lyke v. Lehigh Valley B. Go. (Pa. 1912) 84 Atl. 595. 

_ Evidence of prior statements by a witness are generally not re- 
ceived to corroborate his testimony, for they are no more convincing 
than his statements under oath. Ellicott v. Pearl (1836) 10 Pet. 412; 
Crooks v. Bunn (1890) 136 Pa. 368. To this usual rule some cases 
make an exception when the veracity of the witness is attacked by 
evidence of earlier contradictory statements, and allow the introduc- 
tion of consistent statements in rebuttal. Graham v. McBeynolds 
(1891) 90 Tenn. 673, 693; State v. Whitfield (1885) 92 N. C. 831; 
Holls v. State (1892) 133 Ind. 404. But when merely the veracity 
of the witness is in question this evidence is usually rejected because 
of its very slight probative value; Commonwealth v. Jenkins (1858) 
76 Mass. 485; Mason v. Vestal (1891) 88 Cal. 396; though it may be 
probative when the veracity of the contradicting witness is in issue. 
Stewart v. People (1871) 23 Mich. 63, 73. When, however, the witness 
is directly charged with giving his testimony from an improper motive, 
proof of similar declarations made by him at a time when the imputed 
motive or plan did not exist becomes distinctly relevant, not to prove 
the testimony true, but to prove that it is not part of an improper 
scheme. State v. Flint (1888) 60 Yt. 304, 316; Barkley v. Gopeland 
(1887) 74 Cal. 1. Upon the same principle, when it is charged that 
testimony is the expression of a recent fabrication, proof of prior 
consistent statements tend to disprove the contention that the witness 
has recently fabricated his story, and, as was held in the principal 
case, are therefore admissible. See Baltimore etc. By. Co. v. Knee 
(1896) 83 Md. 77; Zell v. Commonwealth (1880) 94 Pa. 258, 273. 

Evidence — Self Defense — Communicated Threats. — On the issue of 
self defense the defendant, charged with homicide, offered to testify 
that threats had been communicated to him as coming from the de- 
ceased, though there had been no evidence to show that they -were 
actually made. Held, his testimony should have been received, 
Bogers v. State (Okla. 1912) 127 Pac. 365. 

On the issue of self defense threats by the deceased are generally 
admissible for two purposes. On the one hand, where there is some 
other evidence of the deceased's aggression, see Gunter v. State 
(1895) 111 Ala. 23, they are receivable as tending to show that he was 
probably the aggressor. Warrick v. State (1906) 125 Ga. 133; Lee v. 
State (1904) 72 Ark. 436; Stokes v. People (1873) 53 N. T. 164, 174. 
For this purpose, since they reveal only the mental attitude of the 
deceased, it is immaterial whether or not they had been communicated 
to the defendant, Leverich v. State (1885) 105 Ind. 277; Prine v. 
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State (1896) 73 Miss. 838; Warrick v. State supra, if they were 
actually made by the deceased. On the other hand, threats may be 
introduced to show the reasonableness of the defendant's apprehen- 
sion, by coloring some act of the deceased at the time of the fatality. 
State v. Tolla (1905) 72 N. J. L. 515; Logan v. State (1884) 17 Tex. 
App. 50; see State v. Evans (1890) 33 W. Va. 417. For this purpose, 
however, since the effect on the mind of the defendant of reports 
that the deceased had threatened him would be the same, irrespective 
of the correctness of such reports, it becomes unnecessary to show 
that the threats were actually made. State v. Goella (1891) 3 Wash. 
99, 113; State v. Harris (1882) 76 Mo. 361; Morris v. Territory (1909) 
1 Okla. Or. 617. The issue, then, is not the making of the threats 
but the fact of their communication. White v. State (1910) 4 Okla. 
Or. 143; Logan v. State supra. Such testimony by the defendant, 
therefore, when offered to show the reasonableness of his fear of 
peril at the time of the homicide, is, as the principal case decided, not 
hearsay. Oarico v. Commonwealth (Ky. 1870) 7 Bush 124; White v. 
State supra. 

Grand Jury — Impeachment of Indictment — Improper Evidence. — On 
a motion to quash the indictment the defendant offered to prove that 
the grand jury found the indictment upon hearsay and other incompe- 
tent evidence. Held, one judge dissenting, the offer of proof was 
rightly denied. McKinney v. United States (O. C. A., 8th Cir. 1912) 
199 Fed. 25. 

Though the secrecy of grand jury proceedings will be observed 
whenever possible, yet the trial court will question the validity of the 
indictment when through a plain failure to comply with some legal 
requirement a substantial injustice is charged and offered to be proved. 
See United States v. Farrington (1881) 5 Fed. 343. Thus, when less 
than twelve jurors concur in the findings, Low's Case (Me. 1827) 4 
Greenl. 439, or when an improper officer conducts the trial, United 
States v. Rosenthal (1903) 121 Fed. 862; cf. United States v. Kil- 
patrick (1883) 16 Fed. 765, the indictment will be set aside. Difficulty 
has been found, however, in applying this general rule when the in- 
dictment is sought to be quashed upon the ground that it is based 
upon improper or insufficient evidence. Extreme eases have intimated 
on the one hand, that the court cannot go behind the indictment 
unless the evidence appears objectionable upon the face of the bill; 
United States v. Brown (1871) 1 Sawy. 531; and, on the other hand, 
that the sufficiency of the evidence can be inquired into if it is shown 
to be inadmissible in part. People v. Briggs (N. Y. 1880) 60 How. Pr. 
17; United States v. Mgerton (1897) 80 Fed. 374. By the weight of 
authority, when the defendant offers to prove an entire absence of legal 
evidence a motion to quash the indictment will be entertained; Boyce 
v. Oklahoma (1897) 5 Okla. 61; cf. United States v. Farrington supra; 
but if the disclosure offered is short of this, as in the principal case, 
the validity of the finding will not be questioned, upon the theory that 
an indictment found upon some legal evidence is good. Ghadwick v. 
United States (1905) 141 Fed. 225, 235; United States v. Cobban 
(1904) 127 Fed. 713; State v. Logan (1865) 1 Nev. 509. 

Husband and Wife — Separation Agreements — Wife's Misconduct. — 
In a suit by the wife for an instalment under a separation agreement 
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the husband in defense set up proof of her adultery. Held, the defense 
was valid. Both v. Roth (1912) 138 N. T. Supp. 573. 

The husband's release from liability for his wife's necessaries, which 
continues, otherwise, even though they live apart, Walker v. Laighton 
(1855) 31 N. H. Ill; Wathins v. De Armond (1883) 89 Ind. 553, is 
sometimes regarded as the consideration for his promises in a separa- 
tion agreement, Pettit v. Pettit (1887) 107 N. Y. 677; Patterson v. 
Patterson (1903) 111 HI. App. 342, where public policy recognizes 
the validity of such a contract. See 1 Columbia. Law Eeview 555. It 
might seem, then, when the wife's conduct has been such as would 
forfeit her common law right to support, see Peahes v. Mahew (1901) 
94 Me. 571; Bevier v. Galloway (1874) 71 111. 517, that the con- 
sideration fails, and that the husband should be relieved from liability. 
The cases, however, have not involved that question, but only whether 
a condition against unchastity should be implied; and both in Eng- 
land, Fearon v. Aylesford (1884)) L. E. 14 Q. B. D. 792; Charles- 
worth v. Holt (1873) L. R. 9 Ex. 38; cf. Morral v. Morral (1881) L. E. 

6 P. D. 98, and in the one jurisdiction in this country where the 
question seems to have arisen, Dixon v. Dixon (1873) 24 N. J. Eq. 
133, the courts have refused to imply a dum casta clause. This view 
disregards the equitable considerations by which such agreements are 
usually governed, see Hungerford v. Hungerford (1900) 161 N. Y. 550; 

7 Columbia Law Eeview 364, and seems doubtful upon the point of 
public policy. See Schouler, Husband and Wife, 473 ; but see Fearon 
v. Aylesford supra, 808. The decision in the principal case, how- 
ever, might be rested, it seems, upon the New York statute which 
prevents the wife from contracting away her right to support. Domes- 
tic Eelations Law, § 51. The agreement then would serve only as a 
measure of the husband's common law liability, see Winter v. Winter 
(1908) 191 N. Y. 462, from which he would be released by the plain- 
tiff's misconduct. 

Insurance — Election to Eebuild — Assured's Eemedy. — Following a 
destruction of the plaintiff's house the insurance company elected to 
rebuild, but failed to do so. The plaintiff then sued for the insurance 
money. Held, the election to rebuild did not discharge the defendant's 
liability to pay the money indemnity. Gage v. Connecticut Fire In- 
surance Co. (Okla. 1912) 127 Pac. 407. 

Although in a few jurisdictions it is held that a discharge of the 
insurer's liability for the money indemnity is effected only by prompt 
reinstatement of the damaged property following the election to re- 
build, Langan v. Aetna Ins. Co. (1900) 99 Fed. 374, aff'd 108 Fed. 
985; Home Mutual Ins. Co. v. Garfield (1871) 60 HI. 124, the more 
usual view is that such a provision for rebuilding should be treated, 
not as an accord and satisfaction, hut as a branch of an alternative 
contract. Wynhoop v. Niagara Ins. Co. (1883) 91 K Y. 478; Hart- 
ford Ins. Co. v. Peebles' Hotel Co. (1897) 82 Fed. 546. This view, 
though contrary to the principal case, seems to afford the correct in- 
terpretation of the policy, and to furnish a more equitable measure of 
damages. For, by fixing the insurer's liability as upon an ordinary 
building contract, Collins v. Aetna Ins. Co. (1868) 6 Fed. Cas. ITo. 
3009, it entitles the insured, upon default, to recover the entire cost 
of restoration, with incidental damages for loss of rents or deteriora- 
tion due to the company's delay; American Central Ins. Go. v. Mc- 
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Lanathan (1873) 11 Kan. 533; Fire Association v. Rosenthal (1885) 
108 Pa. St. 474; and since the election is irrevocable, the insurer 
is not excused from his obligation to rebuild by any unusual difficulty 
of replacement. Brown v. Royal Ins. Co. (1859) 102 Eng. C. L. 853 ; 
Fire Association v. Rosenthal supra. This result does not depend 
upon finding a new contract, as has been said, see Winston v. Arling- 
ton Ins. Go. (1908) 32 App. D. O. 61, for the liability arises solely 
from the terms of the policy. 

Libel — Mental and Physical Suffering — Loss of Services. — The 
defendant _ published defamatory words actionable per~ se concerning 
the plaintiff's wife, resulting in her illness through mental suffering. 
Held, the plaintiff could recover for the loss of her services. Garrison 
v. Sun Printing & Publishing Association (N. T. 1912) 48 IT. T. L. 
J. No. 81. 

Where in an action for loss of services the defendant's act is in 
the nature of persuading or aiding the wife to disregard her marital 
duties, see Barnes v. Allen (N. T. 1860) 30 Barb. 663, 668; Holleman 
v. Harvard (1896) 119 N. 0. 150, the tort is, of course, against the 
husband alone. But in any other case the wrongful act upon which 
the action is to be maintained must be in the first instance a tort 
against the wife, of which the loss of services is a result. Sahnond, 
Torts (2nd ed.) 399; Wilson v. Goit (1858) 17 N. T. 442, 444. If 
the words here used had not been actionable per se, and had required 
special damage to make them actionable, the wife could not have main- 
tained an action based upon her mental and physical suffering as 
special damages. Terwilliger v. Wands (1858) 17 N. Y. 54; Allsop v. 
Allsop (I860) 5 H. & N. 534. This is founded partly upon the legal 
prejudice against mental suffering as damages, see 5 Columbia Law 
Beview 179, and more logically, as the principal case points out, upon 
the fact that anxiety and illness would show only that she feared, but 
not that she suffered, any loss of reputation. See Terwilliger v. 
Wands supra. Where, however, a cause of action is already made out, 
as by words actionable per se, the courts find no trouble in giving the 
person libeled additional damages for such suffering. Lehrer v. El- 
more (1896) 100 Ky. 56; Chesley v. Tompson (1884) 137 Mass. 136; 
but see Butler v. Holohen P. & P. Go. (1905) 73 K. J. L. 45; 6 
Columbia Law Beview 277. Since the wife could have recovered for 
her suffering caused by the defendant's wrong, and since the husband's 
loss is but one step further removed in the chain of causation, it is 
thoroughly logical to allow him to recover. 

Mortgages — Equity of Bedemption — Subsequent Agreement to Be- 
lease. — The mortgagor and the mortgagee entered into an agreement 
by which the latter was to receive an absolute title to the property 
in case of default in payment of the mortgage debt. Held, this did 
not affect the mortgagor's right to redeem. Holden Land & Livestock 
Go. v. Interstate Trading Go. (Kan. 1912) 123 Pac. 733. 

Although a mortgagor cannot affect his equity of redemption by 
any agreement contemporaneous with the mortgage, 12 Columbia Law 
Beview 627, he may subsequently sell or release it outright, provided 
the transaction is entirely equitable. 3 Pomeroy, Eq. Jur. (3rd ed.) 
§ 1193-n. 1; see Villa v. Rodriguez (1870) 12 Wall. 323. The principal 
case, however, follows the rule adopted by those courts which refuse 
to uphold a subsequent executory contract to release, Batty v. Snook 
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(1858) 5 Mich. 231, 240; Tenneryv. Nicholson (1877) 87 111. 464, 
although there seems to be no objection to a mortgagor's contracting to 
do in the future that which he has a right to do at once. See Bradbury 
v. Davenport (1898) 120 Cal. 152; Lisle v. Reeve L. E. [1902] 1 Ch. 
53; aff'd L. R. [1902] A. 0. 461. It would seem a sounder test to 
inquire, rather, whether the parties intended an agreement giving addi- 
tional security for the mortgage debt, or a contract looking to the 
bona fide sale of the mortgagor's interest. The former, being itself 
a mortgage, could not affect the equity of redemption; Jackson v. 
Lynch (1889) 129 HI. 72; the latter would seem no more obnoxious 
than an outright conveyance, though subject to the same close scrutiny. 
The fact that the mortgage debt was not cancelled at the time of the 
agreement would have characterized it as a mortgage and not a con- 
ditional sale, had the agreement called for an immediate deed with the 
right to repurchase; Bearss v. Ford (1883) 108 HL 16; see Conway's 
Executors v. Alexander (1812) 7 Orancb 218, 237; but this does not 
seem decisive here, since, pending the performance of the agreement to 
convey, there would be no reason for cancelling the debt, however 
bona fide the transaction. It would seem, however, that the fact that 
default in paying the mortgage debt was the contingency upon which 
the deed was to be delivered indicates the parties' intention to make 
the transaction merely additional security for the debt. It is upon this 
ground that the result of the principal case is to be supported. 

Municipal Corporations — Recital in Bonds — Estoppel. — A statute 
of Colorado permitted a town to issue bonds by ordinance. The bonds 
recited that they were issued in pursuance of an ordinance, but this 
was in fact void for lack of publication. Held, as the defect in the 
ordinance was a matter public record, the municipality was not 
estopped from pleading it as a defence in a suit on the bonds. Town 
of Aurora v. Eayden (Colo. 1912) 126 Pac. 1109. See Notes, p. 152. 

Negotiable Instruments — Bills op Exchange — Promise to Accept as 
Acceptance. — Belying on a written promise to accept sent to the 
drawer by the defendant the plaintiff discounted a bill of exchange 
which had been drawn after the promise was made. The defendant 
refused to honor it. Held, the plaintiff could recover. Parrish v. 
Taggart-Delph Lumber Go. (Ga. 1912) 76 S. E. 153. 

On grounds of commercial expediency a written promise to ac- 
cept a non-existing bill of exchange has at common law been given 
the same effect as an acceptance. Pillam v. Van Mierop (1765) 3 Burr. 
1663; Ooolidge v. Payson (1817) 2 Wheat. 66. If, therefore, a bill 
clearly specified by the promise, Garrolton v. Tayleur (1840) 16 La. 
Ann. 490; see Oasell v. Bows (1848) 1 Blatch. 335, -and drawn within 
a reasonable time after its communication, Wilson v. Clements (1807) 
3 Mass. 1, is discounted by the payee on the faith of the representa- 
tion, Russel v. Wiggin (1842) 2 Story 213; Posey v. Bank (1897) 24 
Colo. 199 ; see Reed v. Marsh (Ky. 1844) 5 B. Mon. 8, the drawee is liable 
as acceptor, and lack of consideration between himself and the drawer 
is no defense against the payee. Pollock v. Helm (1876) 54 Miss. 1; 
Central Sav. Bank v. Richards (1872) 109 Mass. 413. These rules can- 
not be justified on contract principles, see Wilson v. Clements supra, 
as mere reliance on a promise is not consideration even if loss is in- 
curred, see Roman v. Serna (1874) 40 Tex. 306, and in the majority 
of cases the holder is not the offeree nor is the contract made for his 
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benefit. There is, moreover, no novation, as the drawer is not wholly 
released upon the drawee's acceptance, but becomes secondarily liable. 
Norton, Bills & Notes (3rd ed.) § 41. It is doubtful if the mercantile 
law ever sanctioned any acceptance not appearing on the face of the 
paper, see Norton, Bills & Notes (3rd ed.) §§ 51, 52, and complete 
negotiability is not secured, as the drawee is liable only to those in- 
dorsees who have in fact relied on his promise to accept. Russel v. 
Wiggin supra. The doctrine has, however, been adopted in the Nego- 
tiable Instruments Law, § 135, though not in the English Bills of 
Exchange Act. See Brannon, Neg. Instr. Law (2nd ed.) § 134n. 

Negotiable Instruments — Note Payable in Exchange — Negotiabil- 
ity. — The plaintiff sued as indorsee on a certificate of indebtedness 
"payable in New York or Chicago exchange." The defendant pleaded 
failure of consideration, alleging that the provision for exchange 
rendered the note non-negotiable. Held, the instrument was nego- 
tiable. Security Trust Co. of Rochester v. Des Moines County (C. 0., 
S. D. la., E. D. 1909; reported 1912) 198 Fed. 331. 

Prior to the general adoption by the States of the uniform Nego- 
tiable Instruments Law the Eederal courts were inclined to interpret 
strictly the requirement that negotiable paper be certain in amount, 
Hughitt v. Johnson (1886) 28 Fed. 865; Windsor Sav. Bank v. Mc- 
Mahon (1889) 38 Fed. 283; contra, Bradley v. Ml (1861) 3 Fed. 
Cas. No. 1783, declaring that instruments payable with exchange were 
non-negotiable because involving a resort to extrinsic evidence to de- 
termine the amount. Windsor Sav. Bank v. McMahon, supra. Hence, 
the principal case, which accords with the modification of the rule 
of certainty in the Negotiable Instruments Law, marks a departure 
from the usual holding in the Federal courts. The duty of the courts 
to ratify the general business usage by which such instruments are 
regarded as commercial paper is the ground upon which this view has 
been most often based. Easlach v. Wolf (1902) 66 Neb. 600; Hastings 
v. Thompson (1893) 54 Minn. 184. But the note in the principal case 
was payable not simply "with" exchange, but "in" exchange. Such 
instruments have been held non-negotiable as conflicting with the rule 
requiring commercial paper to provide for payment in money only. 
First Nat. Bank v. Slette (1897) 67 Minn. 425; cf. First Nat. Bank v. 
Greenville Nat. Bank (1892) 84 Tex. 40. The argument from business 
usage would seem, however, to justify the construction put upon the 
certificate by the court, and, indeed, a resort to the testimony of busi- 
ness men might, in general, be the safest course which the court could 
pursue. See Cudahy Packing Oo. v. State Nat. Bank (1904) 134 Fed. 
538; cf. Goodwin v. Rolarts (1875) L. K. 10 Ex. 337. 

Receivers — Provable Claims. — The receiver of an_ insolvent street 
railway company refused to complete a contract with another com- 
pany giving the latter the exclusive right of moving express matter 
over tie system. Held, a claim for the breach was provable. Penn- 
sylvania Steel Oo. v. New York City Ry. Co. (C. C. A., 2nd Cir. 1912) 
198 Fed. 721. 

Contingent claims upon contracts unbroken before the receiver- 
ship of a corporation are frequently held not provable. Dean's 
Appeal (1881) 98 Pa. St. 101; Wells v. Manilla Oo. (1903) 76 Conn. 
27; People v. Met. Surety Co. (1912) 205 N. Y. 135. This seems un- 
just, notwithstanding the analogous rule in bankruptcy. For con- 
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tingent claims can be prosecuted against the bankrupt after his dis- 
charge; but the receivership may involve a dissolution of the corpora- 
tion, whereupon the remaining assets are returned to the stockholders 
and the claimant is precluded from any possibility of recovery. See 
Fidelity Co. v. Armstrong (1888) 35 Fed. 567. Claims upon con- 
tracts, therefore, should, if possible, be satisfied out of the trust fund 
for creditors. Spader v. Mural Mfg. Co. (1890) 47 N. J. Eq. 18; 
Rosenbaum v. Credit Co. (1898) 61 N. J. L. 543. This might well be 
done by considering the receivership, like bankruptcy, an anticipatory 
breach. See Spader v. Mural Mfg. Co. supra. This view, however, 
has sometimes been repudiated upon the ground that the interference 
by the State must have been contemplated by the parties as a condition 
of the contract. People v. Glole Co. (1883) 91 N. T. 174; Lenoir v. 
Lenville Co. (1900) 126 N. C. 922; Malcolmson v. Wappo Mills (1898) 
88 Fed. 680. The desired result has, to some extent, been reached 
by the Federal courts, in allowing proof of all claims maturing up 
to the time of the order of distribution, whether they had become fixed 
before or after the receiver's appointment. N. Y. Security & Trust 
Co. v. Lombard Inv. Co. (1896) 73 Fed. 537. The principal ease, 
however, seems to extend this doctrine in permitting a claim for 
damages upon a contract still executory on the part of the plaintiff. 

Statute op Frauds — Part Performance — Parol Assignment of 
Lease. — The defendant, who had taken a parol assignment of a lease, 
and entered' into possession, later abandoned the premises, and was 
sued by the original lessor for the rent for the balance of the term. 
Meld, the plaintiff should recover, the defendant's entry into possession 
having constituted a sufficient part performance to take the assign- 
ment out of the Statute of Frauds. Tyler Commercial College v. 
Stapleton (Okla. 1912) 125 Pac. 443. See Notes, p. 150. 

Taxation — Inheritance Tax — Devise in Lieu of Dower. — The testa- 
tor's widow having renounced her dower in order to take a devise, 
the executors petitioned to have the amount of the dower interest 
deducted from the value of the estate as assessed for the inheritance 
tax. Held, two judges dissenting, the petition should be granted. In 
re Sanford's Estate (Neb. 1912) 137 N. W. 864, reversing 90 Neb. 
410. 

Since the dower right vests upon marriage, or upon the acquisition 
of property during coverture, rather than upon the death of the hus- 
band, it is held almost universally that the dower interest is not sub- 
ject to a tax levied upon "all property passing by will or by the in- 
testacy laws." In re Weiler's Estate (1910) 122 N. T. Supp. 608; 
Commonwealth's Appeal (1859) 34 Pa. St. 204; contra, Billings v. 
People (1901) 189 HI. 472. It is clear, therefore, that where a hus- 
hand devises property to his wife in addition to her dower, only that 
additional amount bears the tax. Matter of Shields (N. Y. 1910) 68 
Misc. 264. But where, as in the principal case, the widow is put to 
her election and renounces her dower in order to take the devise, see 
13 Columbia Law Review 85, it would seem that she takes by the will 
merely, like any other devisee, and her devise should be subject to the tax. 
In re Barbey's Estate (1908) 114 N. T. Supp. 725; Matter of 
Stuyvesant (N. T. 1911) 72 Misc. 295. Since the tax is levied not 
on the property which passes but on the process by which it is passed, 
United States v. Perkins (1896) 163 U. S. 625, she should not be heard 
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to say that she might have taken a portion of that property by another 
method, had she not renounced that method. The argument that a 
renunciation of dower in order to take a devise under a will is a matter 
of contract or purchase, see Isenhart v. Brown (N. Y. 1832) 1 Edw. 
Oh. 411, can mean, in this connection, only that the widow has sur- 
rendered a non-taxed claim as the price of the right to claim by a 
process which is taxed. In re Riemann's Estate (N. T. 1904) 42 Misc. 
648. 



